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U.S. Customs Service 


Treasury Decisions 
(T.D. 80-77) 


Foreign Currencies—Daily Rates for Countries Not on Quarterly List 


Rates of exchange based on rates certified to the Secretary of the Treasury by 
the Federal Reserve Bank of New York for the Brazil cruziero, People’s Re- 
public of China yuan, Hong Kong dollar, Iran rial, Philippines peso, Singapore 
dollar, Thailand baht (tical), and Venezuela bolivar 


The Federal Reserve Bank of New York, pursuant to section 522(c), 
Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certified buying 
rates for the dates and foreign currencies shown below. The rates of 
exchange, based on these buying rates, are published for the informa- 
tion and use of Customs officers and others concerned pursuant to 
part 159, subpart C, Customs Regulations (19 CFR 159, subpart C). 

Brazil cruziero: 
February 11, 1980 
February 12, 1980 
February 13-15, 1980 
People’s Republic of China yuan: 
February 11, 1980 $0. 666711 
February 12, 1980 Holiday 
February 13-15, 1980 . 666711 
Hong Kong dollar: 
February 11, 1980 $0. 206313 
February 12, 1980 Holiday 
February 13, 1980 . 205297 
. 204415 
February 15, 1980 . 204499 
Tran rial: 
February 11-15, 1980 Not 
available 
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Philippines peso: 
February 11, 1980 
February 12, 1980 Holiday 
February 13-15, 1980 

Singapore dollar: 
February 11, 1980 $0. 464792 
February 12, 1980 Bank 

Holiday 

February 13, 1980 . 464576 
February 14, 1980 . 464533 
February 15, 1980 . 464468 

Thailand baht (tical) : 
February 11, 1980 $0. 048875 
February 12, 1980 Holiday 
February 13-15, 1980 

Venezuela bolivar: 
February 11, 1980 $0. 2329 
February 12, 1980 Holiday 
February 13-15, 1980 

(LIQ-3-TRODE) 

Dated: March 5, 1980. 


G. Scott SHREVE, 
Acting Director, 
Duty Assessment Division. 


(T.D. 80-78) 


Foreign Currencies—Daily Rates for Countries Not on Quarterly List 


Rates of exchange based on rates certified to the Secretary of the Treasury by 
the Federal Reserve Bank of New York for the Brazil cruziero, Peoples Republic 
of China yuan, Hong Kong dollar, Iran rial, Philippines peso, Singapore dollar, 
Thailand baht (tical), and Venezuela bolivar 


The Federal Reserve Bank of New York, pursuant to section 522(c), 
Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certified buying 
rates for the dates and foreign currencies shown below. The rates of 
exchange, based on these buying rates, are published for the informa- 
tion and use of Customs officers and others concerned pursuant to 
part 159, subpart C, Customs Regulations (19 CFR 159, subpart C). 

Brazil cruziero: 
February 18, 1980 Holiday 
February 19-20, 1980 $0. 0228 
February 21-22, 1980 
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People’s Republic of China yuan: 
February 18, 1980 Holiday 
I Os i ee a oe $0. 666711 
February 20-22, 1980 . 663350 
Hong Kong dollar: 
February 18, 1980 Holiday 
February 19, 1980 $0. 204290 
February 20, 1980 . 203998 
February 21, 1980 . 202306 
February 22, 1980 . 202429 
Iran rial: 
February 18-22, 1980 Not available 
Philippines peso: 
Peproary 16, 1960... .o2:2<...... Holiday 
February 19-22, 1980 $0. 1350 
Singapore dollar: 
February 18, 1980 
February 19, 1980 $0. 463285 
February 20-21, 1980 . 464360 
February 22, 1980 . 463822 
Thailand baht (tical): 
February 18, 1980 Holiday 
February 19-21, 1980 $0. 048875 
February 22, 1980 
Venezuela bolivar: 
February 18, 1980 Holiday 
February 19-22, 1980 $0. 2329 
(LIQ-3-TRODE) 
Dated: March 5, 1980. 
G. Scort SHREVE, 
Acting Director, 
Duty Assessment Division. 


(T.D. 80-79) 
Foreign Currencies—Variances From Quarterly Rate 


Rates of exchange based upon rates certified to the Secretary of the Treasury 
by the Federal Reserve Bank of New York 


The following rates of exchange are based upon rates certified to 
the Secretary of the Treasury by the Federal Reserve Bank of New 
York, pursuant to section 522(c), Tariff Act of 1930, as amended (31 
U.S.C. 372(c)), and reflect variances of 5 per centum or more from 
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the quarterly rate published in T.D. 80-28 for the following countries. 
Therefore, as to entries covering merchandise exported on the dates 
listed, whenever it is necessary for Customs purposes to convert such 
currency into currency of the United States, conversion shall be at 
the following rates: 
Portugal escudo: 
February 13, 1980 $0. 021142 
February 14, 1980 . 021164 
February 15, 1980 . 021133 
(LIQ-3-TRODE) 
Dated: March 5, 1980. 
G. Scorr SHREVE, 
Acting Director, 
Duty Assessment Division. 


(T.D. 80-80) 
Foreign Currencies—Variances From Quarterly Rate 


Rates of exchange based upon rates certified to the Secretary of the Treasury by 
by the Federal Reserve Bank of New York 


The following rates of exchange are based upon rates certified to 
the Secretary of the Treasury by the Federal Reserve Bank of New 
York, pursuant to section 522(c), Tariff Act of 1930, as amended 
(31 U.S.C. 372(c)), and reflect variances of 5 per centum or more 
from the quarterly rate published in T.D. 80-28 for the following 
countries. Therefore, as to entries covering merchandise exported on 
the dates listed, whenever it is necessary for customs purposes to 
convert such currency into currency of the United States, conversion 
shall be at the following rates: 

Switzerland franc: 
February 22, 1980 $0. 601685 
(LIQ-3-TRODE) 
Dated: March 5, 1980. 
G. Scorr SHREVE, 
Acting Director, 
Duty Assessment Division. 


(T.D. 80-81) 


Cotton Textile Products—Restriction on Entry 


restriction on entry of cotton textile products manufactured or produced in 
Pakistan 


There is published below a directive of February 19, 1980, received 





CUSTOMS 5 


by the Commissioner of Customs from the chairman, Committee for 
the Implementation of Textile Agreements, concerning restriction on 
entry of cotton textile products in category 351 manufactured or 
produced in Pakistan. This directive amends, but does not cancel, that 
committee’s directive of December 20, 1979 (T.D. 80-60). 

This directive was published in the Federal Register on February 26, 
1980 (45 F.R. 12472), by the committee. 

(QUO-2-1) 
Dated: March 5, 1980. 
Wituram D. Styne 
(For Chester R. Krayton, 
Director, Duty Assessment Division). 


U.S. DepaRTMENT OF COMMERCE, 
INTERNATIONAL TRADE ADMINISTRATION, 
Washington, D.C., February 19, 1980. 


Committee for the Implementation of Textile Agreements 


ComMISSIONER OF CusToMs, 
Department of the Treasury, 
Washington, D.C. 


Drar Mr. Commissioner: This directive amends, but does not 
cancel, the directive issued to you on December 20, 1979, by the 
chairman, Committee for the Implementation of Textile Agreements, 
concerning imports into the United States of certain cotton textile 
products, produced or manufactured in Pakistan. 

Under the terms of the Arrangement Regarding International 
Trade in Textiles done at Geneva on December 20, 1973, as extended 
on December 15, 1977; pursuant to the Bilateral Cotton Textile 
Agreement of January 4, 1978, as amended, between the Governments 
of the United States and Pakistan; and in accordance with the pro- 
visions of Executive Order 11651 of March 3, 1972, as amended by 
Executive Order 11951 of January 6, 1977, you are directed to pro- 
hibit, effective on February 20, 1980, and for the 12-month period 
beginning on January 1, 1980, and extending through December 31, 
1980, entry into the United States for consumption and withdrawal 
from warehouse for consumption of cotton textile products in category 
351, produced or manufactured in Pakistan, in excess of 19,231 dozen.’ 

The actions taken with respect to the Government of Pakistan and 


1 The level of restraint has not been adjusted to reflect any imports after Dec. 31, 1979. 
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with respect to imports of cotton textile products from Pakistan have 
been determined by the Committee for the Implementation of Textile 
Agreements to involve foreign affairs functions of the United States. 
Therefore, the directions to the Commissioner of Customs, which are 
necessary for the implementation of such actions, fall within the for- 
eign affairs exception to the rulemaking provisions of 5 U.S.C. 553. 
This letter will be published in the Federal Register. 
Sincerely, 


Paut T. O’Day, 
Chairman, Committee for the 
Implementation of Textile Agreements. 





Decisions of the United States 
Customs Court 


United States Customs Court 


One Federal Plaza 
New York, N.Y. 10007 


Chief Judge 
Edward D. Re 
Judges 


Paul P. Rao James I. Watson 
Morgan Ford Herbert N. Maletz 
Scovel Richardson Bernard Newman 
Frederick Landis Nils A. Boe 
Senior Judge 
Samuel M. Rosenstein 
Clerk 


Joseph E. Lombardi 


Customs Decision 
(C.D. 4844) 


THE FERRISWHEEL, PLAINTIFF v. UNITED STATES, DEFENDANT 
Scottish Highland Jackets and Kilts 
Court No. 77-8-02280 


Articles of Highland dress imported from Scotland were classified 
as ornamented men’s wearing apparel, of wool, and of cotton. 
Plaintiff claimed the articles were not ornamented because the 
alleged ornamentation, fringe, epaulets, and braid, was functional 
and traditional. The court found that the fringe, epaulets and 
braid were primarily decorative and rendered the garments orna- 
mented for tariff purposes. The Scottish Highland jackets and kilts 
were thus properly classified by the customs officials. 
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ORNAMENTED WEARING APPAREL—DEFINITION 


Whether a garment having fringe, epaulets or braiding is orna- 
mented for tariff purposes depends upon whether the fringe, 
epaulets or braidin seeks or embellishes the garment. Excelsior 
Import Associates, Inc. v. United States, 444 F. Supp. 780, 79 Cust. 
Ct. 144 (1977), aff'd, 583 F. 2d 513, 60 CCPA—(1978); Blairmoor 
Knitwear Corp. et al. v. United States, 284 F. Supp. 315, 60 Cust. 
Ct. 388 (1968). 


ORNAMENTATION—PRIMARY PuRPOSE 


If the primary purpose of fringe, braid or epaulets added to a 
garment is to adorn, embellish or enhance the appearance of the 
garment, it will be considered ornamented for tard purposes, even 
though the additions are incidentally utilitarian. Inter-Maritime 
Fwdg. Co., Inc. v. United States, 69 Cust. Ct. 138, C.D. 4384 (1972) ; 
See also Paramont Bead Corp. et al. v. United States, 19 CCPA 385, 
T.D. 45522 (1932); Arthur J. Fritz & Co., Inc. v. United States, 
52 Cust. Ct. 61, C.D. 2437 (1964). 


SaMPLES—EVIDENCE 
The court may look at the illustrative exhibits as potent witnesses. 
Karoware, Inc. v. United States, 564 F. 2d 77, 65 CCPA 1 (1977); 


_ Field & Co. v. United States, 45 CCPA 72, C.A.D. 676 
(1958). 


AGcEency Rutinas—PRECEDENT 


Agency rulings by the Customs Service are not binding on the 
Customs Court. Ditbro Pearl Co., Inc. v. United States, 515 F. 2d 


1157, 62 CCPA 95 (1975); C. J. Tower & Sons v. United States, 
33 Cust. Ct. 14, C.D. 1628 (1954). 


{Judgment for defendant.] 


(Decided February 21, 1980) 


Thomas G. Ferris, pro se. 

Alice Daniel, Assistant Attorney General; Joseph I. Liebman, Attorney in 
Charge, Field Office for Customs Litigation (Susan C. Cassell at the trial and on 
the brief), for the defendant. 


Re, Chief Judge: The question presented in this case pertains to the 
proper classification, for Customs duty purposes, of articles of 
Highland dress imported from Scotland. The articles include two 
men’s kilts made of wool, a Sheriffmuir jacket made from cotton, and 
an Argyll jacket fashioned from wool. 

The wool garments were classified by the Customs officials under 
item 380.02 of the Tariff Schedules of the United States (TSUS), 
as modified by T.D. 68-9, as ornamented men’s wearing apparel, of 
wool. Accordingly, they were assessed with duty at the rate of 42.5 
per centum ad valorem. The Sheriffmuir jacket was classified as an 
article of ornamented men’s wearing apparel, of cotton, under TSUS 
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item 380.00, as modified by T.D. 68-9, and was assessed with duty 
at the rate of 35 per centum ad valorem. 

Plaintiff maintains that none of these items is ornamented. Hence, 
it contends that the wool garments should properly be classified 
under TSUS item 380.66 with a duty of 37.5 cents per pound plus 
21 per centum ad valorem, and the Sheriffmuir jacket under TSUS 
item 380.12, as modified by T.D. 68-9, with a duty of 8 per centum 
ad valorem, as men’s wearing apparel, not ornamented. 

The pertinent statutory provisions are as follows: 

Classified under: 
Schedule 3, part 6, subpart F: 
““Men’s or boys’ lace or net wearing ap- 
parel, whether or not ornamented, 
and other men’s or boys’ wearing 
apparel, ornamented: 
380. 00 rss Sontkt carcnannes thee 35% ad val. 


380. 02 42.5% ad val.” 
Claimed under: 


Schedule 3, part 6, subpart F: 
“Other men’s or boys’ wearing apparel, 
not ornamented: 
Of cotton: 


* * 2 * * 


Valued over $4 each 8% ad val. 
* * * * * * * 


Of wool: 
* * * * 
380. 66 Valued over $4 per pound___-__ 37.5¢ per lb. + 
21% ad val.’’ 


Schedule 3, headnote 3 of the Tariff Schedules of the United States 
provides in pertinent part: 


3. For the purposes of the tariff schedules— 

(a) the term “ornamented”, as used with reference to textile 
fabrics and other articles of textile materials, means fabrics and 
other articles of textile materials which are ornamented with— 

(i) fibers, filaments (including tinsel wire and lame), yarns, 
or cordage, any of the foregoing introduced as needlework or 
otherwise, including— 

(A) embroidery, and pile or tufting, whether wholly 
cut, partly cut, or not cut, and 

(B) other types of ornamentation, but not including 
functional stitching or one row of straight hemstitching 
adjoining a hem; 

(ii) burnt-out lace; 

(iii) lace, netting, ‘braid, fringe, edging, tucking, or trim- 
ming, or textile fabric; 

(iv) applique and replique work, beads, bugles spangles, 
bullions, or ornaments; or 

(v) any combination of foregoing types of methods of 
ornamentation; [Italic added in part.] 
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At the outset, the court finds that plaintiff has abandoned its claim 
as to the Argyll jacket. Plaintiff, at the trial, submitted an illustrative 
exhibit of the wool Argyll jacket. After the trial, however, but before 
briefs were submitted, plaintiff requested that the exhibit be returned 
for its personal, temporary use. Defendant acceded to this request on 
the stipulation that plaintiff return the exhibit contemporaneously 
with filing its brief, or, failing to do so, abandon that protion of the 
claim which pertained to the Argyll jacket. Plaintiff agreed to this 
stipulation. Nevertheless, plaintiff filed its brief without returning the 
exhibit. It thus abandoned its claim as to the Argyl jacket. Con- 
sequently, the Customs classification of the Argyll jacket under 
TSUS item 380.02 is affirmed. 

As to the remaining articles, the two men’s kilts and the Sheriffmuir 
jacket, the question presented is whether these garments are orna- 
mented for Customs duty purposes. Based upon a careful examination 
of the garments, and the record before the court, it is the determination 
of the court that they have been properly classified by the Customs 
official: as “other men’s or boys’ wearing apparel, ornamented,” of 
wool, and of cotton, respectively. 

At the trial, plaintiff called four witnesses and introduced five 
exhibits, illustrative of the garments in question. The defendant did 
not call any witnesses, but relied upon its cross-examination of the 
witnesses, and the statutory presumption of correctness which attaches 
to the classification of the Customs officials. 28 U.S.C. 2635(a) ; United 
States v. New York Merchandise Co., Inc., 435 F. 2d 1315, 58 CCPA 53 
(1970). To overcome this presumption, the plaintiff must prove that 
the Customs classification was wrong and that its claimed classifica- 
tion is correct. United States v. New York Merchandise Co., Inc., supra; 
Technical Tape Corp. v. United States, 55 CCPA 38, C.A.D. 931 (1968). 

The kilts are garments of male attire, similar to skirts, which wrap 
around the body at the waist and fall to the knee. They are fashioned 
in wool plaid known as tartan. Traditionally, different tartans dis- 
tinguished Scottish family clans and militia. Because the wrap of the 
kilt overlaps across the front of the garment, the front is two pieces 
thick. The underneath piece attaches at the left hip, and the top 
piece, or apron, overlaps the underneath piece, and attaches at the 
right hip. The edge of the apron is fringed from the waist to the knee. 

The Sheriffmuir jacket is made of blue cotton velvet. It is a close- 
fitting man’s jacket, tapered to the waist, with braided epaulets, 
standup collar, and gauntlet cuffs. Pointed double flaps, two sets in 
the front and two in the back, hang from the waist. A pocket is con- 
cealed on the under flap of each of the double sets of flaps in the front 
of the jacket. On the top flap of all four sets of flaps are three strips 
of braiding spaced about an inch and a half from one another. At the 
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end of each strip of braid is a silver button. Braid and buttons are 
similarly affixed to each cuff. 

Mr. Thomas G. Ferris, the owner of plaintiff import business, is an 
attorney. Although not admitted to practice before this court, he 
appeared pro se. He testified that the fringe on the kilts serves to 
strengthen and protect the edge of the kilt’s front piece or apron from 
wear, and may be replaced, thereby extending the life of the kilt. 
He explained that centuries age the fringe resulted from the normal 
fraying of the fabric. With the invention of the sewing machine and 
refinement of the kilt, the fringe is now added to the kilt by turning 
under the front edge of the apron, and sewing two separate pieces of 
cloth to the turned under edge. These two pieces of cloth, which ex- 
tend about half an inch beyond the edge, are then raveled to produce 
the fringe. According to Mr. Ferris, without a fringe a kilt is not au- 
thentic, unless it is one of those kilts worn by Highland military regi- 
ments which does not have a fringe. Mr. Ferris has never seen a 
civilian kilt that did not have a fringe. 

On cross-examination, Mr. Ferris admitted that he had never re- 
placed a fringe on a kilt, nor had any of his customers ever asked him to 
replace one. He also testified that women’s kilts were identical to 
men’s kilts in all respects except size. In response to questioning he 
admitted that the fringe on a woman’s kilt, though physically like 
that on a man’s, was decorative rather than functional. 

As to the Sheriffmuir jacket, Mr. Ferris testified that the epaulets 
are functional] because the left one may be used to secure the plaid, and 
the right one to secure a sword strap. The plaid is a rectangular length 
of tartan, worn so that it extends from the left shoulder diagonally 
across the back, under the right arm and diagonally across the chest 
to the left shoulder where it is pinned to the epaulet with a 
large brooch. According to Mr. Ferris, the purpose of securing the 
plaid to the left epaulet, rather than to the jacket, is to prevent the 
jacket from being torn should the plaid inadvertently be pulled. Mr. 
Ferris also testified that the plaid is primarily worn on dress occasions, 
and that the sword strap is not usually worn, though it may be used 
for ceremonial purposes. 

With reference to the braiding on the jacket, Mr. Ferris admitted 
that it serves no function but is traditional. He explained that it is 
intended to give the appearance of ancient style jackets by simulating 
buttonholes on the cuffs and pocketflaps which were once functional. 
He noted that in ordering Sheriffmuir jackets he specifies only the 
name of the jacket, the size, and the fabric number. Mr. Ferris 
indicated that Sheriff_muir jackets always come with braid and button 
features, and if one came without them he would return it. He ex- 
plained that his customers are almost exclusively members of Scottish 
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societies, and authenticity is important to these groups. Mr. Ferris also 
stated that he imported similar jackets for women, and that on those 
jackets he considered the braiding to be ornamental. 

Plaintiff’s second witness was Mr. J. Charles Thompson, an expert 
on Scottish heraldry and tartans. He testified that he does not believe 
anyone can explain the origin of the fringe on the kilt, but if the side 
of the kilt is merely hemmed, the hem very soon may wear through. 
The witness said he has replaced the fringe on a kilt. Concerning the 
jacket, Mr. Thompson testified that the epaultes may be used to hold 
the bonnet when it is not being worn. This use comes from the military. 
He stated that the buttons and braid are also military features which 
originated in the latter half of the 18th century. Mr. Thompson noted 
that the plaid is part of formal attire, and should not be worn on all 
occasions when Highland dress is worn. 

Plaintiff’s two other witnesses were Mr. William Banks, the manager 
of a store owned by a Scottish company which manufactures and 
sells Highland dress, and Mr. William Quay, the owner of a small 
business which imports Scottish wearing apparel. Mr. Banks testified 
that women’s kiltlike skirts are not traditional garments but that 
there is no significant difference between the fringing on the woman’s 
garment and that on a man’s, other than cost of production. He 
further testified that the fringing on a worman’s kiltlike skirt has an 
ornainental effect, and that it performs no function. 

Mr. Quay testified that in ordering Highland dress he specifies no 
special features other than color. He has never received a jacket which 
did not meet accepted standards. Were he to receive one without the 
traditional epaulets, braid, and buttons, he would send it back since 
it would not be authentic attire. The same would be true of the fringe 
on a kilt. 

The specific Customs classification question presented is whether 
the fringe on the kilts, and the epaulets and braid on the jacket, 
render the kilts and the jacket ornamented under the appropriate 
provisions of the tariff schedules. 

Plaintiff maintains that the imported garments are not ornamented 
because: (1) The fringe and epaulets are functional, and the braiding, 
though no longer functional, simulates buttonholes which were once 
functional; and (2) all of these features are traditional in Highland 
dress, and, therefore, do not constitute ornamentation. 

The defendant asserts that the plaintiff has failed to overcome the 
presumption of correctness which attaches to the classification of the 
Customs officials. It indicates that whether or not braiding and fringe 
per se constitute ornamentation, headnote 3 of schedule 3 “establishes 
that braid and fringe are at least among the group of common features 
which ornament garments.” It maintains that the “samples themselves 
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stand as potent witnesses for the Government and dispel any conten- 
tion that the fringe, braid, and also the epaulets are not decorative 
embellishments which adorn the garments.” The defendant adds that 
“the fringe, braid, and epaulets are primarily, if not exclusively, 
decorative.” 

The law which pertains to the ornamentation of imported garments 
has been examined in a number of decided cases. See Excelsior Import 
Associates, Inc. v. United States, 444 F. Supp. 780, 79 Cust. Ct. 144 
(1977), aff'd, 583 F. 2d 513, 60 CCPA—(1978); Blairmoor Knitwear 
Corp. et al. v. United States, 284 F. Supp. 315, 60 Cust. Ct. 388 (1968) ; 
The Baylis Brothers, Inc. v. United States, 282 F. Supp. 791, 60 Cust. 
Ct. 336 (1968), aff'd, 416 F. 2d 1383, 56 CCPA 115 (1969). These 
cases have interpreted headnote 3 of schedule 3 which provides that 
for purposes of the tariff schedules— 

(a) the term “ornamented”, as used with reference to textile 


fabrics and other articles of textile materials, means fabrics and 
other articles of textile materials which are ornamented with— 


* * * * * * * 
(iii) lace, netting, braid, fringe, edging, tucking, or trim- 
ming, or textile fabric; [Italic added in part.] 

They teach that, notwithstanding the headnote language, the addi- 
tion of lace, netting, braid, or fringe, for example, would not per se 
render an imported garment “ornamented.” Rather, the headnote 
“sets forth the circumstances under which fabrics and articles may be 
considered to be ornamented, and the types of embellishments which 
may accomplish that effect.” Blairmoor Knitwear Corp. et al. v. 
United States, 284 F. Supp. 315, 318, 60 Cust. Ct. 388, 392 (1968). 

In essence, in every case, the basic question is whether the additional 
materials or features were used primarily for the purpose of ornamen- 
tation. If the primary purpose was ornamentation, the imported 
article or garment has been held to be ‘ornamented’ within the 
meaning of the tariff schedules. Ornamentation, as distinguished from 
a utilitarian purpose, implies adornment and embellishment, i.e., an 
enhancement in appearance and beauty. 

The cases also teach that the adornment or embellishment accom- 
plished by the addition, such as the braid or fringe in this case, must 
be more than incidental. However, if the primary purpose of the 
addition is ornamental, an incidental utilitarian purpose will not 
prevent the garment from being considered “ornamented” for Customs 
duty purposes. Inter-Maritime Fwdg. Co., Inc. v. United States, 69 
Cust. Ct. 138, C.D. 4384 (1972). See also Paramount Bead Corp. 
et al. v. United States, 19 CCPA 385, T.D. 45522 (1932); Arthur J. 
Fritz & Co., Inc. v. United States, 52 Cust. Ct. 61, C.D. 2487 (1964). 
In the present case, therefore, the court must determine whether the 
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fringe, braid, and epaulets adorn or embellish the garments, and 
whether enhancing the beauty and appearance of the garments is 
their primary purpose. 

It is often stated in Customs law that illustrative exhibits are 
potent witnesses. Karoware, Inc. v. United States, 564 F. 2d 77, 65 
CCPA 1 (1977); Marshall Field & Co. v. United States, 45 CCPA 72, 
C.A.D. 676 (1958). This is particularly true in a case where the issue 
is one of ornamentation. The Baylis Brothers, Inc. v. United States, 
282 F. Supp. 791, 60 Cust. Ct. 336 (1968), af’d, 416 F. 2d 1383, 56 
CCPA 115 (1969). 

It is clear that the fringe added to the kilts, and the epaulets and 
braid added to the jacket, embellish and enhance their beauty. Al- 
though this cannot be denied, plaintiff contends that these features 
are only incidentally ornamental, and are primarily functional. The 
court does not agree. 

Plaintiff asserts that the fringe on the kilts is functional because it 
protects the garment from wear, and allows the fringe to be replaced 
without discarding the garment. At trial, however, only Mr. Thompson 
testified that he had ever replaced the fringe on a kilt. Mr. Ferris 
testified that he had never replaced a fringe, nor been asked to do so by 
any of his customers. Mr. Banks stated that the fringe performs no 
function. Mr. Ferris opined that the fringe serves a utilitarian function 
because it prevents unraveling of the apron edge of the kilt. Close 
examination, however, will show that, rather than the fringe, it is the 
stitching over the edge of the apron that prevents unraveling. Addi- 
tionally, both Mr. Ferris and Mr. Banks testified that they would con- 
sider the fringe on a woman’s kilt, which is like that on a man’s, to be 
decorative and nonfunctional. 

A statement of this court from Inter-Maritime Fwdg. Co., Inc. v. 
Umited States, 69 Cust. Ct. 188, C.D. 4384 (1972), is particularly ap- 
plicable here. In the Inter-Maritime Fwdg. case the question was 
whether scarves imported from Scotland, having fringe along the 
edges, and short, protruding weft threads on the sides, were ornamented. 
The court wrote: 


While there is evidence in the instant case that the fringe served 
to prevent or slow down fraying, the testimony and the sample 
indicate that its primary purpose was ornamental: To enhance 


the appearance and aesthetic appeal of the scarf. 69 Cust. Ct. at 
144. 


From an examination of the kilts and all of the testimony, it is the 
determination of the court that the fringe is primarily ornamental and 
only incidentally utilitarian. 

It is also the determination of the court that the epaulets and 
braiding on the Sheriffmuir jacket are primarily ornamental. Plaintiff 
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ascribes three functions to the epaulets: holding the bonnet, securing 
the sword strap, and securing the plaid in such a manner that, if it is 
inadvertently pulled, the epaulet will be torn and not the jacket. All of 
the evidence presented indicates conclusively that these functions are 
not so important to the jacket as the decorative and ornamental effect 
created by the epaulets. Protecting the jacket from being torn by an 
accidental pull on the plaid is, at best, incidental, and not the primary 
function of the epaulets. The witnesses testified that the epaulets were 
of military origin and were used to hold plaid, sword, and bonnet. 
Other testimony establishes clearly that plaid, sword, and bonnet are 
not proper attire for all occasions on which Highland dress is worn. On 
most occasions when the jacket is worn the epaulets perform none of 
these functions. From all of the evidence the court concludes that the 
epaulets are not functional, and are retained primarily for their 
ornamental and decorative value. 

Plaintiff does not claim that the braiding on the flaps and cuffs of 
the jacket is functional. Since it is agreed that the braid serves no 
function, other than ornamentation, the braiding renders the jacket 
ornamented for tariff purposes irrespective of any alleged functions 
performed by the epaulets. 

Plaintiff nevertheless contends that the fringe, braid, and epaulets, 
whether or not currently functional, are traditional features of Scottish 
Highland dress, and that, therefore, articles of Highland dress deco- 
rated with these additions are excluded from being classified as ‘‘orna- 
mented” for tariff purposes. In support of this assertion, plaintiff cites 
agency rulings in which the Customs Service has allowed particular 
garments with traditional features to be classified as “not ornamented.” 
Even if the agency rulings cited by plaintiff suggest a different result 
in this case, and the court is not persuaded that they do, agency rulings 
are not binding on this court. Ditbro Pearl Co., Inc. v. United States, 
515 F. 2d 1157, 62 CCPA 95 (1975); C. J. Tower & Sons v. United 
States, 33 Cust. Ct. 14, C.D. 1628 (1954). Here, the Customs officials 
have decided that the garments under consideration do not fall within 
the narrow exceptions that may have been allowed. Moreover, the 
classifications enjoy a presumption of correctness. 

Although not cited by the parties, the court has also examined 
Customs classification decisions which dealt with the importation 
of certain ornamental costumes or apparel as “regalia.” Leo J. 
Doyle v. United States, 44 Cust. Ct. 426, Abs. 64081 (1960) ; Duquesne 
University Tamburitzans v. United States, 41 Cust. Ct. 372, Abs. 
62355 (1958): Railway Express Agency v. United States, 36 Cust. Ct. 
452, Abs. 59971 (1956). These cases have considered the interpretation 
and application of paragraph 1773 of the Tariff Act of 1930, the 
predecessor provision to TSUS item 851.30. These provisions pertain 


313-581 0 - 80 - 2 
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to the duty-free importation of “regalia” by narrowly defined religious 
or other institutions. It is to be noted, however, that both under 
paragraph 1773 and the present provision, it is stated that the term 
“regalia” does not include regular wearing apparel. Moreover, plaintiff 
clearly does not qualify as one of the institutions enumerated under 
these provisions. The existence of the provisions indicates that 
Congress has considered the importation of traditional attire and, in 
some instances, has chosen to treat it specially. The present case, 
however, is not one of those instances. 

In substance, plaintiff urges the court to hold that garments, having 
clearly ornamental 1eatures which may be traditional, are classifiable 
as ‘not ornamented’ because the ornamentation is necessary to make 
the garment authentic. The court has found no statutory or decisional 
authority for such a holding. Traditional features, such as the fringe, 
braid, and epaulets, are retained when no longer functional because 
they enhance the aesthetic appeal and beauty of the garment. When 
features, whether or not traditional, are added to a garment primarily 
for purposes of decoration and ornamentation, the garment is 
“ornamented” within the meaning of the tariff schedules. 

In view of the foregoing, it is the determination of the court that the 
kilts and the Sheriffmuir jacket were properly classified by the Customs 
officials as ornamented men’s wearing apparel, of wool, and of cotton, 
respectively. The Customs classification is, therefore, sustained, and 
the complaint is dismissed. 


Judgment will be entered accordingly. 
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Judgment of the U.S. Customs Court in 
Appealed Case 


Frpruary 22, 1980 


AppEAL 79-23.—Pharmacia Laboratories, Inc. v. United States.— 
RapioimmMunoassayY TrEstinc Kitrs—Otuer Artictes Not 
ProvipED FoR ELSEWHERE IN TARIFF SCHEDULES—CHEMICAL 
Compounps Wuicw Are UseErutity RapioactiveE—TSUS.— 
C.D. 4798 affirmed November 15, 1979 (C.A.D. 1235). 


Appeal to US. Court of Customs 
and Patent Appeals 


AppEaL 80-18.—Edge Import Corp. v. United States—Huntine 
Knives—Knives, OrHer—Stac HanpLte anp Woop HANDLE 
Knives—TSUS. Appeal from C.D. 4832. 


In this case the Customs Court held that imported knives with 
metal pommels and metal guards were properly classified under the 
provision in item 650.21, Tariff Schedules of the United States, as 
modified by T.D. 68-9, for knives with their handles, other, with duty 
at the rate of 0.5 cent each plus 8.5 percent ad valorem. Plaintiff- 
appellant claimed the knives containing stag horn in their handles 
were properly classifiable under the provision in item 650.13, as modi- 
fied by T.D. 68-9, for knives with animal horn handles, and the 
knives containing wood in their handles were properly classifiable 
under the provision in itern 650.19, as modified by T.D. 68-9, for 
hunting knives with wood handles, dutiable at the rates of 2 cents 
each plus 6 percent (item 650.13) and 1 cent each plus 6 percent 
(item 650.19). 

In its notice of appeal to the Court of Customs and Patent Appeals, 
appellant submitted the following statement of errors and fact: 

1. Imported hunting knives with stag and wooden cover materials 
are stag handle and wood handle knives. 
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2. Imported hunting knives with stag and wooden cover materials 
were improperly classified under TSUS 650.21. These knives are 
properly classified under TSUS item 650.13 or 650.19, respectively. 


Decisions on Petitions for Rehearings Before the 
US. Court of Customs and Patent Appeals 


FEesruary 21, 1980 


ArpgaL 79-15.—ASG Industries, Inc., et al. v. United States.— 
AmEriIcAN Manuracturers’ Action—FLoat GLass—BovuntTIES 
or Grants—CounTERVAILING DutieEs—SuMMARY JUDGMENT.— 
C.D. 4782 reversed and remanded November 29, 1979 (C.A.D. 
1237). Petition for rehearing filed by appellee on January 10, 1980, 
denied ; C.A.D. 1237 modified by adding footnote 16.5 on page 18. 

AppEaL 79-16.—ASG Industries, Inc., et al. v. United States.— 
AMERICAN MANUFACTURERS’ ACTION—FLOoAtT GLAss—BOUNTIES 
or Grants—CounTERVAILING DtutiEsS—SuMMARY J UDGMENT.— 
C.D. 4788 reversed and remanded November 29, 1979 (C.A.D. 
1238). Petition for rehearing filed by appellee on January 10, 1980, 
denied. 

AppraL 79-18.—Schott Optical Glass, Inc. v. United States.— 
Cotor Fitter Guiass—OpticaL GLass—CoLoRED oR SPECIAL 
Giass—TSUS.—C.D. 4783 affirmed December 20, 1979 (C.A.D. 


1239). Petition for rehearing filed by appellant on January 10, 
1980, denied. 





International 
Trade Commission Notices 


Investigations by the U.S. International Trade Commission 
DEPARTMENT OF THE TREASURY 


The appended notices relating to investigations by the U.S. Inter- 
national Trade Commission are published for the information of 
Customs officers and others concerned. 


R. E. CuHaseEn, 
Commissioner of Customs. 


In the Matter of 
CERTAIN INCLINED-FIELD ACCELER- 
ATION TUBES AND COMPONENTS 
THEREOF 


Investigation No. 337-TA-67 


Notice of Commission Hearing on the Presiding Officer’s Recommended 
Summary Determination 


Recommendation of the presiding officer.—On January 10, 1980, the 
presiding officer certified to the U.S. International Trade Commission 
a recommended summary determination of the Commission’s investi- 
gation under section 337 of the Tariff Act of 1930 (19 U.S.C. 1337) of 
alleged unfair methods of competition and unfair acts in the importa- 
tion and sale of certain inclined-field acceleration tubes and compo- 
nents thereof in the United States. On motion of respondent Dowlish 
Developments, Ltd., the presiding officer recommended that the 
Commission— 

(1) Find that there is no genuine issue of material fact that must 
be decided in this case; 

(2) Find that, based on the pleadings, affidavits, depositions, and 
admissions on file, respondent Dowlish is entitled to summary deter- 
mination as a matter of law; and 

(3) Terminate the investigation as to all respondents. 
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The presiding officer certified the evidentiary record to the Com- 
mission for its consideration. Copies of the presiding officer’s recom- 
mendation and all other public documents may be obtained by 
contacting the Office of the Secretary to the Commission, 701 E 
Street NW., Washington, D.C. 20436; telephone 202-523-0161. 

Commission hearing scheduled——The Commission will hear oral 
argument on the recommended determination beginning at 10 a.m., 
e.s.t., on March 12, 1980, in the Commission’s hearing room (room 
331), 701 E Street NW., Washington, D.C. 20436. A party to the 
Commission’s investigation or an interested agency wishing to present 
to the Commission an oral argument concerning the presiding officer’s 
recommendation will be limited to 30 minutes. A party or interested 
agency may reserve 10 minutes of its time for rebuttal. The oral argu- 
ments will be held in this order: Complainant, respondents, other 
government agencies, Commission investigative attorney. 

How to participate in the hearing.—Any person desiring to appear 
at the Commission’s hearing must file a written request to appear 
with the Secretary to the U.S. International Trade Commission, 
701 E Street NW., Washington, D.C. 20436, no later than the close 
of business (5:15 p.m., e.s.t.) on March 7, 1980. Only parties to the 
Commission’s investigation, interested agencies, and the Commission 
investigative staff may present an oral argument concerning the pre- 
siding officer’s recommended determination. 

Written submissions to the Commission.—Parties to the Com- 
mission’s investigation, interested agencies, and the Commission 
investigative staff are encouraged to file briefs concerning exceptions 
to the presiding officer’s recommendation. Briefs must be served on all 
parties of record to the Commission’s investigation on or before the 
date they are filed with the Secretary. Statements made in briefs should 
be supported by references to the record. The Commission requests 
that written submissions be filed no later than the close of business 
on March 24, 1980. 

Additional information —The original and 19 true copies of all 
briefs and written comments and any written request to participate 
must be filed with the Secretary to the Commission. 

Any person desiring to discuss confidential information at the 
hearing shall request the Chairman to direct that a portion of the 
hearing be held in camera. Documents containing confidential in- 
formation which has been previously submitted subject to the pro- 
tective order in this investigation will be treated accordingly. 
Documents containing information which has not been previously 
submitted as confidential subject to the protective order will be 
treated as confidential only upon a written request directed to the 
Secretary which includes a full statement of the reasons why the 
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Commission should grant such treatment. All nonconfidential written 
submissions will be open to public inspection at the Secretary’s 
office. 

Notice of the Commission’s investigation was published in the 
Federal Register of June 27, 1979 (44 F.R. 37567). 

By order of the Commission. 

Issued: February 25, 1980. 

Kennetu R. Mason, 
Secretary. 


303-TA-13 (Preliminary) 


CERTAIN Pusiic Works Castines From INpIA 


Notice of Institution of Preliminary Countervailing Duty Investigation 
and Scheduling of Conference 


Investigation instituted.—Following receipt of a petition on Febru- 
ary 19, 1980, filed by Pinkerton Foundry, Inc., Lodi, Calif., a domestic 
producer of cast gray-iron articles, the U.S. International Trade 
Commission of February 21, 1980, instituted a preliminary counter- 
vailing duty investigation under section 303 of the Tariff Act of 1930, as 
amended by section 103(b) of the Trade Agreements Act of 1979, to 
determine whether there is a reasonable indication that an industry in 
the United States is materially injured, or is threatened with material 
injury, or the establishment of an industry in the United States is 
materially retarded, by reason of allegedly subsidized imports from 
India of manhole covers, and frames, catch basin grates and frames, 
and cleanout covers and frames provided for in item 657.09 of the 
Tariff Schedules of the United States. This investigation will be subject 
to the provisions of part 207 of the Commission’s Rules of Practice and 
Procedure (19 CFR 207, 44 F.R. 76457) and, particularly, subpart B 
thereof, effective January 1, 1980. 

Written submissions.—Any person may submit to the Commission 
on or before March 20, 1980, a written statement of information per- 
tinent to the subject matter of the investigation. A signed original and 
19 copies of such statements must be submitted. 

Any business information which a submitter desires the Commission 
to treat as confidential shall be submitted separately and each sheet 
must be clearly marked at the top ‘Confidential business data.” 
Confidential submissions must conform with the requirements of 
section 201.6 of the Commission’s Rules of Practice and Procedure 
(19 CFR 201.6). All the written submissions, except for confidential 
business data, will be available for public inspection. 
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Conference.—The Director of Operations of the Commission has 
scheduled a conference in connection with the investigation for 10 
a.m., e.s.t., on Monday, March 17, 1980, at the U.S. International 
Trade Commission Building, 701 E Street NW., Washington, D.C. 
Parties wishing to participate in the conference should contact the 
senior investigator for the investigation, Mr. Thomas St. Maxens, 
202-523-0267. It is anticipated that parties in support of the petition 
for countervailing duties and parties opposed to such petition will 
each be collectively allocated 1 hour within which to make an oral 
presentation at the conference. Further details concerning the conduct 
of the conference will be provided by the senior investigator. 

Inspection of petition.—The petition filed in this case is available 
for public inspection at the Office of the Secretary, U.S. International 
Trade Commission, and at the New York City office of the US. 
International Trade Commission located at 6 World Trade Center. 

Issued: February 22, 1980. 

KENNETH R. Mason, 
Secretary. 


In the Matter of 
CERTAIN CATHODE et Investigation No. 337-TA-79 


Guass TRANSPARENCIES 


Notice of Investigation 


Notice is hereby given that a complaint was filed with the U‘S. 
International Trade Commission on January 14, 1980, and amended 
on February 12, 1980, under section 337 of the Tariff Act of 1930 (19 
U.S.C. 1337), on behalf of PPG Industries, Inc., 1 Gateway Center, 
Pittsburgh, Pa. 15272, alleging that unfair methods of competition 
and unfair acts exist in the importation into the United States of 
certain cathode sputter-coated glass transparencies, or in their sale, 
because such cathode sputter-coated glass transparencies are allegedly 
prepared by a process covered by claims 1-11 of U.S. Letters Patent 
4,094,763. The complaint alleges that the effect or tendency of the 
unfair methods of competition and unfair acts is to destroy or sub- 
stantially injure an industry, efficiently and economically operated, in 
the United States. 

Complainant requests that the Commission order permanent exclu- 
sion of the imports after a full investigation has been conducted. 

Having considered the complaint, the Commission on February 12, 
1980, ordered that— 

(1) Pursuant to subsection (b) of section 337 of the Tariff Act of 
1930, (19 U.S.C. 1337), and pursuant to 19 U.S.C. 1337(a), an investi- 
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gation be instituted to determine whether there is a violation of sub- 
section (a) of this section in the unauthorized importation of certain 
cathode sputter-coated glass transparencies or in their sale, because of 
the alleged preparation of such cathode sputter-coated glass trans- 
parencies by a process covered by claims 1-11 of U.S. Letters Patent 
4,094,763, the effect or tendency of which is to destroy or substantially 
injure an industry, efficiently and economically operated, in the 
United States; 

(2) For the purpose of this investigation so instituted, the following 
are hereby named as parties upon which this notice of investigation 
shall be served: 

(a) The complainant is— 

PPG Industries, Inc. 


1 Gateway Center 
Pittsburgh, Pa. 15272 


(b) The respondents are the following companies alleged to be 
engaged in the unauthorized importation of certain cathode sputter- 
coated glass transparencies, into the United States, or in their sale, 
and are parties upon which the complaint is to be served: 

Triplex Safety Glass Co., Ltd. British Aerospace, Inc. 
1 Eckersall Road 13850 McClearen Road 
Kings Norton Dallas Industrial Aerospace 
Birmingham B38 8SR, Eng- Park 
land (UK) Herndon, Va. 22070 

(c) Wilhelm A. Zeitler, U.S. International Trade Commission, 701 
E Street NW., Washington, D.C. 20436, is hereby named Commission 
investigative attorney, a party to this investigation; and 

(3) For the investigation so instituted, Chief Administrative Law 
Judge Donald K. Duvall, U.S. International Trade Commission, 
701 E Street NW., Washington, D.C. 20436, shall designate the 
presiding officer. 

Responses must be submitted by the named respondents in accord- 
ance with section 210.21 of the Commission’s Rules of Practice and 
Procedure (19 CFR 210.21). Pursuant to sections 201.16(d) and 
210.21(a) of the rules, such responses will be considered by the Com- 
mission if received not later than 20 days after the date of service of 
the complaint. Extensions of time for submitting a response will 
not be granted unless good and sufficient cause therefor is shown. 

Failure of a respondent to file a timely response to each allegation 
in the complaint and in this notice may be deemed to constitute a 
waiver of the right to appear and contest the allegations of the com- 
plaint and this notice, and to authorize the presiding officer and the 
Commission, without further notice to the respondent, to find the 
facts to be as alleged in the complaint and this notice and to enter 
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both a recommended determination and a final determination con- 
taining such findings. 

The complaint is available for inspection by interested persons at 
the Office of the Secretary, U.S. International Trade Commission, 
701 E Street NW., Washington, D.C. 20436, and in the Commission’s 
New York City office, 6 World Trade Center, New York, N.Y. 10048. 

By order of the Commission. 

Issued: February 22, 1980. 


KENNETH R. Mason, 
Secretary. 


In the Matter of 


CerTAIN Piastic BouqusEt Investigation No. 337-TA-80 
Ho.pers 


Notice of Investigation 


Notice is hereby given that a complaint was filed with the US. 
International Trade Commission on January 18, 1980, and amended 
on February 7, 1980, under section 337 of the Tariff Act of 1930 (19 
U.S.C. 1337), on behalf of Lomey Manufacturing Corp., 301 Suburban 
Avenue, Deer Park, N.Y. 11729, alleging that unfair methods of 
competition and unfair acts exist in the importation into the United 
States of certain plastic bouquet holders, or in their sale, because such 
plastic bouquet holders are allegedly covered by claims 1-4 of U.S. 
Letters Patent 3,576,699. The complaint alleges that the effect or 
tendency of the unfair methods of competition and unfair acts is to 
destroy or substantially injure an industry, efficiently and economically 
operated, in the United States. 

Complainant requests that, after a full investigation has been con- 
ducted, the Commission order exclusion of the imports in question 
and such other and further relief as it may deem appropriate. The 
complainant has also requested that a temporary exclusion order be 
issued during the pendency of the investigation. 

Named as a proposed respondent in the complaint is Sal Spitz Co., 
Inc. The Commission has also named International Artware Corp. as a 
party respondent based upon the informal investigation by the Com- 
mission investigative attorney. The investigation revealed that In- 
ternational Artware Corp. had allegedly imported plastic bouquet 
holders of a type alleged to infringe claims 1-4 of U.S. Letters Patent 
3,576,699. 

Having considered the complaint as amended and the investigatory 
memorandum, the Commission, on February 19, 1980, ordered that— 

(1) Pursuant to subsection (b) of section 337 of the Tariff Act of 
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1930 (19 U.S.C. 1337), an investigation be instituted to determine 
whether there is reason to believe that there is a violation of subsection 
(a) of the section in the unauthorized importation of certain plastic 
bouquet holders and components thereof into the United States, or in 
their sale, because of the alleged infringement by such plastic bouquet 
holders of claims 1-4 of U.S. Letters Patent 3,576,699, the effect or 
tendency of which is to destroy or substantially injure an industry, 
efficiently and economically operated, in the United States; 

(2) For the purposes of the investigation so instituted, the following 
are named as parties upon which this notice of investigation shall be 
served: 

(a) The complainant is— 


Lomey Manufacturing Corp. 
301 Suburban Avenue 
Deer Park, N.Y. 11729 


(b) The respondents are the following companies alleged to be 
engaged in the unauthorized importation of certain plastic bouquet 
holders into the United States, or in their sale, and are the parties 
upon which the complaint is to be served— 

Sal Spitz Co., Inc. International Artware Corp. 
120 Broadway 1999 Enterprise Parkway 
Garden City Park, N.Y. 11040 Twinsburg, Ohio 44087 

(c) Louis S. Mastriani, U.S. International Trade Commission, 701 
E Street NW., Washington, D.C. 20436, is hereby named Commission 
investigative attorney, a party to this investigation; and 

(3) For the investigation so instituted, Chief Administrative Law 
Judge Donald K. Duvall, U.S. International Trade Commission, 701 
E Street NW., Washington, D.C. 20436, shall designate the presiding 
officer. 

The phrase “and components thereof’’ has been added to paragraph 
(1) above on the basis of the informal investigatory activities by the 
Commission investigatory attorney which revealed that the plastic 
bouquet holders of the type alleged to infringe claims 1-4 of U.S. 
Letters Patent No. 3,576,699 can be imported in component parts 
rather than entirely assembled. 

Responses must be submitted by the named respondents in accord- 
ance with section 210.21 of the Commission’s Rules of Practice and 
Procedure (19 C.F.R. 210.21). Pursuant to sections 201.16(d) and 
210.21(a) of the rules, such responses will be considered by the Com- 
mission if received not later than 20 days after the date of service of 
the complaint. Extensions of time for submitting a response will not 
be granted unless good and sufficient cause therefor is shown. 

Failure of a respondent to file a timely response to each allegation in 
the complaint and in this notice may be deemed to constitute a waiver 
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of the right to appear and contest the allegations of the complaint and 
this notice, and to authorize the presiding officer and the Commission, 
without further notice to the respondent, to find the facts to be as 
alleged in the complaint and this notice and to enter both a recom- 
mended determination and a final determination containing such 
findings. 

The complaint as amended is available for inspection by interested 
persons at the Office of the Secretary, U.S. International Trade Com- 
mission, 701 E Street NW., Washington, D.C. 20436, and in the, 
Commission’s New York office, 6 World Trade Center, New York, 
N.Y. 10048. 

By order of the Commission. 

Issued: February 29, 1980. 

KENNETH R. Mason, 
Secretary. 


Proposed Rule Requiring Country-of-Origin Marking of Imported Steel 
Wire Rope 


AGENCY: US. International Trade Commission. 
ACTION: Proposed substantive rule under section 337. 
SUMMARY: Comments are solicited on the general question of the 


promulgation of substantive rules by the U.S. International Trade 
Commission under 19 U.S.C. section 1337 and on the specific rule 
proposed requiring country-of-origin marking of imported steel wire 
rope. The Commission is considering the issuance of a substantive 
rule specifying the country-of-origin markings required in the sale 
and distribution of imported steel wire rope. Under section 337 of the 
Tariff Act of 1930 (19 U.S.C. 1337), the Commission is provided with 
the authority to take action against certain ‘‘unfair methods of com- 
petition and unfair acts in the importation of articles into the United 
States, or in their sale by the owner, importer, consignee, or agent or 
either, the effect or tendency of which is to destroy or substantially 
injure an industry, efficiently and economically operated, in the 
United States, or to prevent the establishment of such an industry, 
or to restrain or monopolize trade and commerce in the United 
States.”” The proposed rule defines practices which would be deemed 
unfair methods of competition and unfair acts under section 337 with 
respect to the country-of-origin marking of imported steel wire rope. 
The term ‘steel wire rope’”’ is broadly defined to encompass steel 
cordage products, except strand, and certain fabricated assemblies. 


DATES: Comments on the proposed rule and on the promulgation of 
substantive rules by the Commission under section 337 must be re- 
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ceived on or before (60 days after publication). If the Commission is 
convinced that the proposal has merit, a public hearing will be sched- 
uled after the end of the period for public comment. 

ADDRESS: Written comments and requests to participate in the oral 
hearing should be addressed to: Kenneth R. Mason, Secretary, U.S. 
International Trade Commission, 701 E Street NW., Washington, 
D.C. 20436. Copies of comments received are available for public in- 
spection at the Secretary’s Office, U.S. International Trade 
Commission. 

FOR FURTHER INFORMATION CONTACT: Donald R. Dinan, 
Office of Legal Services, room 321, U.S. International Trade Com- 
mission, 701 E Street NW., Washington, D.C. 20436; telephone 202- 
523-0488. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


The U.S. International Trade Commission has been requested by 
the Committee of Domestic Steel Wire Rope and Specialty Cable 
Manufacturers to promulgate a trade regulation rule defining what 
constitutes an unfair practice cognizable under section 337 of the 
Tariff Act of 1930 with respect to the importation and sale of steel 
wire rope. Such action by this Commission has been requested to cor- 
rect and prevent alleged unfair practices relating to the country-of- 


origin labeling of imported steel wire rope. 

The Commission’s Office of Legal Services (OLS) has conducted an 
informal inquiry into marking practices in the sale of imported steel 
wire rope within the United States. This investigation has uncovered 
numerous instances of mismarking or failure to mark the country of 
origin on imported steel wire rope or on its containers or holders. 

The OLS has also learned in its informal inquiry that a significant 
proportion of U.S. purchasers and users of steel wire rope normally 
believe that the steel wire rope which they purchase is of domestic 
manufacture unless it is otherwise marked. Although the initial 
purchaser from an importer might be orally advised that the steel wire 
rope is of foreign manufacture, such notice of origin is frequently not 
passed on to subsequent purchasers. Moreover, it has been alleged that 
many end users of steel wire rope have a clear preference for the 
domestically produced product because of perceived quality differences 
as well as differences in the handling of product liability claims and 
servicing subsequent to purchase. 

Although it appears that upon importation there are country-of- 
origin tags attached to the reels of most foreign-produced steel wire 
rope, these tags are often subsequently either accidentally or inten- 
tionally removed. Furthermore, the common practice of respooling steel 
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wire rope for distribution and sale in the United States after it has been 
imported often results in the rope being sold to subsequent purchasers 
without any indication of origin, since such marking was only on the 
original shipping reel. Steel wire rope is also sold in coils or lengths that 
typically do not indicate the origin of the product. 

Foreign-produced steel wire rope is offered by importers and dis- 
tributors and sold through the use of sales literature, such as price lists, 
which in many cases does not disclose the country of origin of the rope. 
Absent oral disclosure, there is no way of telling whether one is buying 
a foreign or domestically produced product. This problem is com- 
pounded by the fact that once the steel wire rope is received shipping 
documents such as invoices normally fail to indicate the place of 
manufacture of the rope. 

Purchasers with a preference for domestically produced steel wire 
rope may try to avoid these problems by specifying that the steel wire 
rope they order be of domestic manufacture. It has been alleged that 
this practice of failure to indicate country of origin on the product 
itself or on its containers or holders has aided certain importers and 
distributors of imported steel wire rope in affirmatively deceiving 
these purchasers. The OLS has been advised of cases in which foreign- 
produced steel wire rope allegedly has been offered for sale and sold as 
domestic rope. Other alleged intentional misrepresentations that have 
been reported include instances in which foreign steel wire rope has 
been purposely placed on domestic manufacturers’ reels and where 
falsified domestic mill certificates have been furnished with foreign- 
produced steel wire rope. 

Domestically produced steel wire rope usually contains a colored 
strand marker which is made by impregnating a strand of the rope 
with a colored grease. Most if not all, of these colored strand markers 
are registered trademarks of specific domestic steel wire rope manu- 
facturers. Instances in which foreign-produced steel wire rope contain- 
ing colored strand markers similar, if not identical, to those of 
domestic manufacturers, have also been reported. 

All of the above-mentioned examples of alleged unintentional and in- 
tentional misrepresentation may have the capacity, tendency, and 
effect of misleading and deceiving purchasers and prospective pur- 
chasers. An affirmative indication of the origin of the product 
would thus appear to be the only means of informing purchasers and 
prospective purchasers as to the origin of the rope. 

These instances which have been disclosed and investigated in the 
Commission’s informal inquiry would, if proven to exist, constitute 
unfair methods of competition and unfair acts within the meaning of 
section 337(a) of the Tariff Act of 1930. Furthermore, in many in- 
stances such failure to inform purchasers and prospective purchasers 
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of the origin of the product has resulted in lost sales of domestic steel 
wire rope. Therefore, it would appear that should such unfair acts and 
unfair methods of competition be proven it may be further shown that 
such practices would have the effect or tendency of causing injury to 
the domestic steel wire rope industry within the meaning of the statute. 
Moreover, such unfair behavior in the sale of imported steel wire rope 
constitutes a distortion of the competitive process and thus might be 
considered a restraint of trade and commerce in the United States 
under section 337. 

Although substantive rulemaking is no longer a novelty in the 
practice of administrative law, this Commission has not previously 
employed it. The authority of the U.S. International Trade Com- 
mission to issue substantive rules is found in the Commission’s general 
rulemaking statute, 19 U.S.C. 1335, which enpowers the Commission 
to ‘adopt such reasonable procedures and rules and regulations as it 
deems necessary to carry out its functions and duties.” 

The proposed rule could be found necessary by the Commission to 
carry out its functions of investigating and remedying alleged viola- 
tions of section 337, and would have the effect of substantive law. 
Thus, should a subsequent adjudicative determination under section 
337 find that a respondent has committed acts or practices in violation 
of the rule, the respondent might be found in violation of section 337 
and be subject to any or all of the remedies provided thereunder. A 
respondent in such an enforcement proceeding would nevertheless be 
given the opportunity to argue that the rule should not be applied to 
it under the particular facts of such case. 

The Commission believes that the proposed rule could be found to 
be the most equitable, effective, and least burdensome way to remedy 
the alleged widespread problem of deceptive labeling of imported steel 
wire rope. The proposed rule is intended to provide a clear standard 
in the day-to-day sale, offer for sale, and distribution of imported 
steel wire rope. This may be a more efficient, cost-effective remedy 
than case-by-case adjudication. 

After review and analysis of the General Counsel’s recommenda- 
tions, the Commission determines that the proposed substantive rule 
is significant within the meaning of 19 CFR 212.100-3, proposed 
simultaneously herewith, because compliance with it is, by causing a 
shift in consumption to domestic products, likely to have a substantial 
impact on competitive conditions of imported steel wire rope. Absent 
a showing of such a substantial impact, it is unlikely that the petitioner 
will be able to comply with the injury or restraint-of-trade require- 
ments of section 337. This proposed substantive rule does not require 
a regulatory analysis under proposed 19 CFR 212.100-4. 
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PROPOSED RULE 


It is proposed that the following amendment be made to 19 CFR, 
chapter II, subchapter C—Adjudicative investigations. 


A new part 212 would be added, containing subparts A and B as 
follows: 


Part 212—SussTanTIvE RuuLes ror Use 1n ADJUDICATIVE 
INVESTIGATIONS 


Subpart A—General Provision for Rulemaking Procedures 


[Proposed simultaneously herewith] 
Subpart B— Rules 


SUBPART B-——RULES 


212.200 re Marking of Imported Steel Wire 
ope 

212.200-1 Scope 

212.200-2 Product Definition 

212.200-3 Proscribed Conduct 

212.200-4 Interpretation 

212.200-5 Amendment 

212.200-6 Violation 


Auruonrity: Sec. 335, 337, Tariff Act of 1930 (19 U.S.C. 1335, 
1337). 


212.200-1 Scope 


This rule is intended to have the effect of substantive law. If 
a subsequent adjudicative determination is made under section 
337 of the Tariff Act of 1930 (19 U.S.C. 1337) that a respondent 
has committed an unfair practice in violation of this rule, re- 
spondent may be found in violation of section 337 and be subject 
to any or all of the statutory remedies provided by that section. 

The rule shall be interpreted to effectuate its remedial purpose, 
and in that regard, shall be interpreted to have a broad scope. 
All persons, firms, corporations, organizations, and business en- 
tities which distribute or sell foreign-produced steel wire rope at 
all stages of commerce up to and including sale or distribution 
to the ultimate consumer of the product fall within this rule. 


212.200-2 Product Definition 


Steel wire rope——Ropes, cables, and cordage (except strand), 
all the foregoing of iron or steel wire, whether or not cut to length, 
and whether or not fitted with hooks, swivels, clamps, clips, 
thimbles, sockets, rings, or other fittings, or made up into slings, 
cargo nets, or similar fabricated assemblies consisting primarily 
(by value, weight, of mass) of iron or steel wire rope or cable, and 
not covered with brass, or textile or other nonmetallic material. 


212.200-3 Proscribed Conduct 


It shall be an unfair method of competition and an unfair act 
within the meaning of section 337 of the Tariff Act 1930: 

a. To fail to disclose the country of manufacture on any in- 
voices, promotional materials, price lists, or other documents 
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used in connection with, sales, offers to sell, or distribution of 
foreign-produced steel wire rope in the United States. 

b. To fail to disclose the country of origin of foreign-produced 
steel wire rope on either the product itself or on the reel, spool or 
other holder or container of the product, when selling, offering for 
sale or distributing such product in the United States. 

c. To make any express or implied representation to any pur- 
chaser or prospective purchaser of steel wire rope in the United 
States that foreign-produced steel wire rope is of domestic origin. 

d. To import, sell, offer to sell, and/or distribute foreign- 
produced steel wire rope in the United States with a colored 
strand marker which infringes a registered U.S. trademark or 


otherwise has a tendency to mislead purchasers as to the origin of 
the product. 


212.200-4 Interpretation 


a. This rule is to be interpreted as a whole. However, if any 
part is found invalid, it will not affect the validity of the other 

arts. 

b(1). The U.S. International Trade Commission will aid in the 
interpretation of this rule by issuing advisory opinions when 
requested to do so. Advisory opinions may be relied upon by the 
person requesting such opinion until, if ever, such opinion is 
revoked. 

b(2). In amending or revoking advisory opinions issued here- 
under the U.S. International Trade Commission will do so by rule 
pursuant to 5 U.S.C. section 553 (1976). If the Commission deems 
it necessary, it may afford the parties an opportunity to provide 
oral testimony. 

212.200-5 Amendment 


a. Upon request of any party, or upon its own initiative, the 
U.S. International Trade Commission may initiate a rulemaking 
proceeding in conformity with 5 U.S.C. 553 and its own rules to 
modify, amend or revoke this rule. 

b. In considering whether to institute a rulemaking proceeding 
to amend, modify or revoke this rule, the Commission will con- 
sider the possible effects of the requested action on the overall 
purpose of the rule. 

212.200-6 Violation 


a. Upon a complaint by any person alleging a violation of this 
rule and otherwise conforming with 19 CFR section 210.20, or 
upon its own initiative, the Commission shall institute an in- 
vestigation under section 337 of the Tariff Act of 1930, for the 
purpose of determining (1) whether there has been violation of 
this rule, and (2) whether the application of this rule to the partic- 
ular facts of such case should be waived. Such investigation shall 
be conducted in accordance with the Rules of Practice and Pro- 
ae governing adjudicative investigations. (19 CFR part 
210). 

b. If a violation of the rule is found to exist by the Commission, 
it shall take such remedial action that it deems appropriate pur- 
suant to subsections (d), (e), and/or (f) of section 337, unless, 
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after considering the effect of such relief upon the public health 
and welfare, competitive conditions in the United States economy, 
the production of like or directly competitive articles in the 
United States, and United States consumers, it finds that such 
remedy should not be ordered. 

c. Commission determinations of a violation of section 337 by 
reason of a violation of this rule and the action taken thereunder 
are subject to presidential review pursuant to subsection (g) of 
section 337, and are appealable to the Court of Customs and 
Patent Appeals pursuant to subsection (c) of section 337. 

By order of the Commission. 


Issued: February 20, 1980. 
KeEnneEtTH R. Mason, 
Secretary. 
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